RESOLUTION NO. 042516-2

A RESOLUTION APPROVING FEDERAL-AID EXCHANGE MASTER AGREEMENT NO.
70-16 CONCERNING THE FEDERAL FUND EXCHANGE PROGRAM

WHEREAS, the City Commission desires to enter into a Federal-Aid Master Agreement with the
Kansas Department of Transportation (*KDOT") for the purposes of exchanging federal highway funds

with state transporiation funds.

NOW, THEREFORE BE IT RESOLVED, by the City Commission of the City of Abilene, as follows:

SECTION ONE. Agreement. That Federal-Aid Master Agreement No. 70-16 is hereby adopted as
attached hereto as Exhibit A.

SECTION TWO. [Implementation. The Mayor is hereby authorized to execute the aforementioned
Agreement, and the City Manager shall be authorized to enforce the provisions as provided therein and

in applicable resolutions, ordinances, and laws.

SECTION THREE. Effective Date. That the effects of this Resolution shall be in full force after its
approval by the City Commission.

PASSED AND APPROVED by the Governing Body of the City of Abilene, Kansas this 25% day of
April, 2016.

SO CITY OF ABILENE, KANSAS
el
Lt
E By:

S. Dee MarsHall, Mayor
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EXHIBIT A

Federal-Aid Master Agreement No. 70-16

April 25, 2016



CITY,S Agreement No. 70-16
ORIGINAL

FUND EXCHANGE MASTER
CITY OF ABILENE, KANSAS
FEDERAL-AID
FUND EXCHANGE
MASTER AGREEMENT

This MASTER AGREEMENT is between MICHAEL S. KING, Secretary of
Transportation, Kansas Department of Transportation (KDOT) (the “Secretary”) and the City of
Abilene, Kansas (the “City™), collectively, the “Parties.”

RECITALS:

A. The Secretary has authorized a Federal Fund Exchange Program under which local units of
government may exchange some or all of the Federa! Funds allotment by KDOT to the local
unit in a specific federal fiscal year for State Funds allocated to the Secretary,

B. The City desires to exchange all or a portion of the City’s annual allotment of Federal Funds
for State Funds at the Exchange Rate or to bank all or a portion of its annual allotment, such
amount to be used in the future for either a Federal-Aid Project or exchanged for State

Funds at the Exchange Rate.

C. The Secretary and the City are empowered by the laws of Kansas to enter into agreements
incident to the financing, construction, and maintenance of city roads utilizing federal or

state funds.

D. The Parties have determined the Federal Fund Exchange Program would be most efficiently
administered vnder this Master Agreement.

NOW, THEREFORE, the Parties agree as follows:
ARTICLEI

DEFINITIONS:

As used in this Agreement, the capitalized terms below have the following meanings:

1. “Agreement” means this written document, including all attachments and exhibits,
evidencing the legally binding terms and conditions of the agreement between the Parties.

2. “Banked Funds” means the city’s annual allotment of Federal Funds which the City has
decided to use in the future for either a Federal-Aid Project or to be exchanged for State

Funds.
3. “City” means the City of Abilene, Kansas.
4. “Effective Date” means the date this Agreement is signed by the Secretary or his designee.
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Agreement No. 70-16

5. “Exchange Rate” means the exchange of Federal Funds allotment for State Funds at a rate
of ninety percent (90%) of State Funds for one hundred percent (100%) of local federal
obligation authority for costs incurred pursuant to this Agreement, on a reimbursement

basts.

6. “Exchanged Funds” means the funds from the City’s annual allotment of Federal Funds
exchanged for State Funds at the Exchange Rate.

7. “Exchanged Portion™ means a portion of funds from the City’s annual allotment of Federal
Funds exchanged for State Funds.

8. “Federal Funds” means federal-aid transportation funds, including Surface Transportation
Program funds, for use on state and local federal-aid transportation projects.

9. “Fund Exchange Request” means the attached form “Attachment A” which is submitted
by the City to KDOT to request the exchange of Federal Funds for State Funds in any given
year, and the terms of which are incorporated herein by reference.

10. “KDOT” means the Kansas Department of Transportation, an agency of the state of Kansas,
with its principal place of business located at 700 SW Harrison Street, Topeka, KS, 66603-

3745.
11. “Parties” means the Secretary and KDOT, individually and collectively, and the City.

12. “Secretary” means Michael S. King, in his official capacity as Secretary of Transportation
of the state of Kansas, and his successors,

13. “State Funds™ means State of Kansas transportation funds.

ARTICLE Il
TERMS OF AGREEMENT:
1. Secretary Authorization. The Secretary is authorized by the City to take such steps as are
deemed by the Secretary to be necessary or advisable for the purpose of securing the

benefits of the current Federal-Aid Transportation Act for this exchange.

2. orati Pro ication. The City will submit a Fund Exchange Request
when it desires to exchange its Federa! Funds. The Fund Exchange Request will be
incorporated into and made a part of this Agreement for all purposes.

3. Exchange of Funds.

(@  When the City submits a Fund Exchange Request to use the Banked Funds for a
Federal-Aid Project, the Secretary will apply one hundred percent (100%) of the
requested amount to said project, up to the amount indicated on the Fund Exchange

Request,
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Agreement No. 70-16

(b)  When the City submits 2 Fund Fxchange Request, to use the Exchanged or Banked
Funds pursuant to the Federal Fund Exchange Program, the following terms will

apply to the exchange:

(i) The City authorizes the Secretary to retain and use the Exchanged Portion of
the City’s annual allotment of Federal Funds for the federal fiscal year
indicated in the Fund Exchange Request in exchange for State Funds at the

Exchange Rate.

(ii)  The Secretary shall reimburse the City, with State Funds, for one hundred
percent (100%) of costs incurred pursuant to this Agreement, up to ninety
percent (90%) of the amount of funds as indicated on the Fund Exchange
Request. All costs incurred in excess of the fund exchange amount will be the

sole responsibility of the City.

(iii}  Any State Funds exchanged pursuant to this Agreement may be camied over
in the next federal fiscal year by the City. Banking of Exchanged Funds is
limited to three (3) consecutive fiscal years, unless written approval is

obtained from the Secretary.

(iv)  The City understands that the Secretary may use the retained Federal Funds
exchanged by the City for any federally eligible purpose or project within the

State,

(v)  The Secretary will make partial payments to the City for amounts not less
than $1,000 and no more frequently than monthly. Such payments will be
made after receipt of proper billing showing costs paid by the City and any
reimbursement form required by KDOT.

4. Limitations on Use of State Funds.

(8)  The City shall not deposit the exchanged State Funds into the operating budget for
the City.

(b)  The City shall use the State Funds exchanged pursuant to this Agreement for;

) transportation projects, as approved by the Secretary, which are eligible

under KDOT's Federal Fund Exchange Guidelines: and

(i)  for all phases of approved transporiation project(s) including, but not limited
to preliminary engineering, right of way acquisition, utility relocation,
construction and inspection.

(c)  Upon completion of the transportation project, the City shall notify Secretary and
atlow the Secretary to participate in a final review of the project. Reviews by the
Secretary are not done for the benefit of the City or its contractors, or agents, or other
political subdivision, or the traveling public. The Secretary makes no representation,
express or implied warranty to any person or entity concerning the adequacy or
accuracy of the design plans, specifications, estimates, surveys, and any necessary
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Agreement No. 70-16

investigations or studies, including, but not limited to, environmental, hydraulic, and
geological investigations or studies for the Project, or any other work performed by

the City.
5. Availability_of State Funds. The total dollars exchanged under this Agreement are
contingent upor the availability of State Funds. If, in the judgment of the Secretary,

sufficient State Funds are not appropriated to continue the function performed in this
Agreement, the Secretary may terminate this Agreement without further notice. The
Secretary will not be responsible to the City for any reduction in State Funds.

6. Availability of Federal Funds. The total dollars exchanged under this Agreement are also
ngressional funding

contingent upon the availability of Federal Funds. If, due to Co
restrictions, sufficient Federal Funds have not been allocated to the City, the Secretary shall

exchange funds in the amount available.

7. Audit. The City will participate and cooperate with the Secretary in an audit which will
occur either annually or by project. The City shall make its records and books available to
representatives of the Secretary for audit for a period of five (5) years after date of final
payment under this Agreement. If any such audits reveal payments have been made with
State Funds to the City for items considered non-participating, the City shall promptly

reimburse Secretary for such items upon notification by Secretary.

8. li ith_Federal an Laws. The City shall comply with all applicable
federal, state, and local laws, regulations, executive orders, and ordinances governing the

projects undertaken pursuant to this Agreement.

9. Legal Authority. The City shall adopt all necessary ordinances and/or resolutions and take
such administrative or legal steps as may be required to give full effect to the terms of this

Agreement,

10. Indemnification. To the extent permitted by law, the City agrees to defend, indemnify, hold
harmless, and save the Secretary and his or her authorized representatives from any and all
costs, liabilities, expenses, suits, judgments, damages to persons or property or claims of any
nature whatsoever arising out of or in connection with the provisions or performance of this

Agreement by the City or the City's employees.
ARTICLE I

GENERAL PROVISIONS:

1. CivilRi - The “Special Attachment No. 1,” pertaining to the implementation of the
Civil Rights Act of 1964, is attached and made a part of this Agreement.

2. C isions. The Provisions found in Contractual Provisions Attachment (Form
DA-146a, Rev. 06-12), which is attached hereto, are hereby incorporated in this contract and
made & part thereof.
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3. Binding Agreement. This Agreement and all contracts entered into under the provisions of
this Agreement shall be binding upon the Secretary and the City and their successors in
office.

4. No Third Party Bepeficiaries. No third party beneficiaries are intended to be created by

this Agreement, nor do the parties herein authorize anyone not a party to this Agreement to
maintain a suit for damages pursuant to the terms or provisions of this Agreement.

5. Headings. The captions of the various articles and sections of this Agreement are for
convenience and ease of reference only, and do not alter the terms and conditions of any part
or parts of this Agreement.

6. Effective Date. This Agreement will become effective as of the date signed by the Secretary
or his designee.

IN WITNESS WHEREOQF the Parties have caused this Agreement to be signed by
their duly authorized officers as of the Effective Date.

ATTEST: THE CITY OF ABILENE, KANSAS
(o /I(o :
CITY C (Dele) MAYOR

(SEAL \\\\\\\\\\\0‘."‘11:_.'. ';é”t’ g :; : ,
(34 ‘o, <

Kansas Department of Transportation
Michael 8. King, Secretary of Transportation

EXTLN &

2%..°"oo---'....?‘$§

’I/’ r O *\\\\\
ety

State Transportation Engineer

FORM
Al"'R”‘ ED
iy

Legal Dept.
RDOT
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Attachment A

(Example Fund Exchange Request)

Kansas

Department of Transportation
Bureau of Local Projects

KANSAS DEPARTMENT OF TRANSPORTATION
BUREAU OF LOCAL PROJECTS
REQUEST TO EXCHANGE FEDERAL FUNDS UNDER THE FEDERAL-AID FUND
EXCHANGE MASTER AGREEMENT

Date:

County/City:

Federal Funds to Be Exchanged:

The Secretary of Transportation is hereby requested to make available to the city/county State Funds in
exchange for the city’s/county’s allotment of Federal Funds in the amount stated above. The Exchange will
be made under the Terms and Conditions as set forth in the city/county’s Federal Fund Exchange Master
Agreement previously executed between the city/county and the Secretary. This request shall be attached to
and become a part of the city/county’s Federal Funds Exchange Agreement.

Contact Person: Title:

Address:

Phone: Email:

Signature* Date

Typed or Printed Name

Title
*The representative signing this request must be authorized by law to bind the city/county to an
agreement.
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Page 1 of 2

KANSAS DEPARTMENT OF TRANSPORTATION

Special Attachment
To Contracts or Agreements Entered Into
By the Secretary of Transportation of the State of Kansas

NOTE: Whenever this Special Attachment conflicts with provisions of the Document to which it is attached, this Special
Attachment shall govern.

THE CIVIL RIGHTS ACT OF 1964, and any amendments thereto,
REHABILITATION ACT OF 1973, and any amendments thereto,
AMERICANS WITH DISABILITIES ACT OF 1990, and any amendments thereto,
AGE DISCRIMINATION ACT OF 1975, and any amendments thereto,
EXECUTIVE ORDER 12898, FEDERAL ACTIONS TO ADDRESS ENVIRONMENTAL JUSTICE IN MINORITY
POPULATIONS AND LOW INCOME POPULATIONS 1994, and any amendments thereto,
49 C.F.R. Part 26.1 (DBE Program), and any amendments thereto

NOTIFICATION

The Secretary of Transportation for the State of Kansas, in accordance with the provisions of Title VI and Title VIT of the
Civil Rights Act of 1964 (78 Stat. 252), §504 of the Rehabilitation Act of 1973 (87 Stat. 355) and the Americans with
Disabilities Act of 1990 (42 USC 12101), the Age Discrimination Act of 1975 (42 USC 6101), the regulations of the U.S.
Department of Transportation (49 C.F.R., Part 21, 23, and 27), issued pursuant to such Act, Executive Order 12898, Federal
Actions to Address Environmental Justice in Minority Populations and Low Income Populations (1994), and the DBE
Pragram (49 C.F.R., Part 26.1), hereby notifies all contracting parties that, the contracting parties will affirmatively ensure
that this contract will be implemented without discrimination on the grounds of race, religion, color, gender, age, disability,
national origin, or minority populations and low income populations as more specifically set out in the following

“Nondiscrimination Clauses™.

CLARIFICATION

Where the term “Consultant” appears in the following "Nondiscrimination Clauses™, the term “Consultant” is understood to
include all parties to contracts or agreements with the Secretary of Transportation of the State of Kansas.

Nondiscrimination Clauses

During the performance of this contract, the Consultant, or the Consultant's assignees and successors in interest (hereinafier
referred to as the “Consultant™), agrees as follows:

I) Compliance with regulations: The Consultant will comply with the regulations of the U.S. Depariment of
Transportation relating to nondiscrimination in its federally-assisted programs and codified at Title 49, Code of Federal
Regulations, Parts 21, 23 and 27, (hereinafter referred to as the “Regulations™). The Regulations are herein
incorporated by reference and made a part of this contract,

2} Nondiscrimination: The Consultant, with regard to the work performed by the Consultant after award and prior to the
completion of the contract work, will not discriminate on the grounds of race, religion, color, gender, age, disability,
national origin or minority populations and low income populations in the selection and retention of subcontractors,
including in the procurements of materials and leases of equipment. The Consultant will not participate either directly
or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including employment practices when
the contract covers a program set forth in Appendix B of the Regulations,

3) Solicitations for Subcontractors, including Procurements of Material and Equipment: In all solicitations, either
competitive bidding or negotiation made by the Consultant for work to ba performed under a subcontract including
procurements of materials and equipmext, each potential subcontractor or supplier shall be notified by the Consultant
of the Consultant’s obligition under this contract and the Regulations relative to nondiscrimination on the grounds of
race, religion, color, gender, age, disability, national origin or ruinority populations and low income populations.
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Special Attachment No. 1
Page 2 of 2

Information and Reports: The Consultant will provide all information and reports required by the Regulations, or
orders and instructions issued pursuant thereto, and the Secretary of the Transportation of the State of Kansas will be
permitted access to the Consultant’s books, records, accounts, other sources of information, and facilities as may be
determined by the Secretary of Transportation of the State of Kansas to be pertinent to ascertain compliance with such
Regulations, orders and instructions. Where any information required of a Consultant is in the exclusive possession of
another who fails or refuses to fumish this information, the Consultant shall so certify to the Secretary of
Transportation of the State of Kansas and shall set forth what efforts it has made to obtain the information,

Employment: The Consultant will not discriminate against any employee or applicant for employment because of race,
religion, color, gender, age, disability, or national origin.

Sanctions for Noncompliance: In the event of the Consultant's noncompliance with the nondiscrimination provisions
of this contract, the Secretary of Transportation of the State of Kansas shall impose such contract sanctions as the
Secretary of Transportation of the State of Kansas may determine to be appropriate, including, but not limited to,

() withholding of payments to the Consultant under the contract until the Consultant complies, and/or
(b) cancellation, termination or suspension of the contract, in whole or in part.

Disadvantaged Business Obligation

(a) Disadvantaged Business as defined in the Regulations shall have a level playing field to compete for contracts
financed in whole or in part with federal funds under this contract.

(b} All necessary and reasonable steps shall be taken in accordance with the Regulations to ensure that Disadvantaged
Businesses have equal opportunity to compete for and perform contracts, No person(s) shall be discriminated
against on the basis of race, color, gender, or national origin in the award and performance of federally-assisted

contracts,

(c) The Consultant, sub recipient or subcontractor shall not discriminate on the basis of race, color, national origin, or
sex in the performance of this contract. The Consultant shall carry out applicable requirements of 49 C.F.R. Part
26 in the award and administration of Federally-assisted contracts. Failure by the Consultant to carry out these
requirements is a material breach of this contract, which may result in the termination of this contract or such other

remedy, as the recipient deems appropriate.

Executive Order 12898

(a) To the extent permitted by existing law, and whenever practical and appropriate, all necessary and reasonable steps
shall be taken in accordance with Executive Order 12898 to collect, maintain, and analyze information on the race,
color, national origin and income level of persons affected by programs, policies and activities of the Secretary of
Transportation of the State of Kansas and use such information in complying with Executive Order 12898,

Incorporation of Provisions: The Consultant will include the provisions of paragraphs (1) through (8} in every
subcontract, including procurements of materials and equipment, unless exempt by the Regulations, order, or
instructions issued pursuant thereto. The Consultant will take such action with respect to any subcontract or
procurement as the Secretary of Transportation of the State of Kansas may direct s a means of enforcing such
provisiens including sanctions for noncompliance; PROVIDED, however, that, in the event a Consultent becomes
involved in, or is threatened with, litigation with a subcontractor or supplier as a result of such direction, the Consultant
may request the State to enter inta such litigation to protect the interests of the State.

(Revised 9/26/11)



State of Kansas
Department of Administration

DA-146a (Rev. 06-12)

Important:  This form contalns mandatary contract provisions and must be attached to or incorporated in a

10.

1.

12

13.

CONTRACTUAL PROVISIONS ATTACHMENT
it copies of any contractual agresment. i it
is altached to the vendor/coniractor's standard contract form, then that form must be altered to conlaln the following provision:

“The Provisions found In Contraciuel Provisions Attachment (Form DA-146a, Rev. 06-12), which is attached hereto, are hereby
incorporated in this contract and made a part thereof.”

The parties agglze that the n:nm:mﬂrlgr provisions are hereby Incozrsnrated into the contract to which it Is aached and made a part thereof,

said contract being the day o
Terms Hereln Controlling Provisions: it I expressly agreed that the terms of each and every provision in this attachment shall prevail and
control over the terms of any olher conflicling provision In any other document refaling to and a part of the contract in which this aftachment is

Incorporated. Any terms that conflict or could be Interprated to conflict with this attachment are nullified.

Kansas Law and Venue: This contract shall bs subject to, govemed by, and construed according 1o the laws of the State of Kansas, and
jurisdiction and venue of any sult In connection with this contract shall reside only In courts located In the State of Kansas.

JTermination Due To Lack Of Fundin ropriatlon: if, In the Judgment of the Direclor of Accounts and Reports, Department of Administration,
sufficient funds are not appropriated 1o caanue the function performed In this agreement and for the payment of the charges-hereunder, State may
terminate this agreement at the end of its current fiscal year. Slate agrees to give written notice of terminalion {o contractor at least 30 days prior Io
the end of its current fiscal year, and shall give such

contract, except that such notice s
of such fiscal year, {o take possession of any equipment provided State under the conlracl. Stals will pay ta the contractor all regular conlractuat
payments incurred through the end of such fiscal yaar, plus conltractual charges incidental to the relum of any such equipment. Upon tarminalion

of the agreement by Stale, title 1o anﬂasuch equipment shall revert o contractor at the end of tha Stals's current fiscal year. The tarminalion of the
conlract pursuant to this paragraph shall not cause any penalty o be charged to the agency or the contractor.

Disclalmer Of Liability: No provision of this contract will be given effacl that attempls 1o requira the Stale of Kansas or ils agancies to defend,
heold hammiess, or indemniy any conlractor or third party for any acls or omissions, The liability of the State of Kansas |s definad under the Kansas

Tart Claims Act (K.S.A. 75-6101 el geq,).

Anti-Discrimination Clause: Ths contractor aprees: (a) to comply with the Kansas Act Against Discrimination (K.5.A. 44-1001 el seq ) and the
nsas Age Discrimination in Employment Act (K.5.A, 44-1111 £t s8q.) and the applicabla provisions of the Americans With Disabilities Acl {42

U.S.C. 12101 el seq.) (ADA) and to not discriminate against any parson bacause of race, religion, calor, sex, dlsablli?r. national origin or ancasiry,

or age In the admlssion or access to, or treatmant or em loyment in, its programs or acfivities; {b) o Include in all solicitalions or advertisemanis for
employees, the phrase "equal opperiunily employar”; (cf(u comply with the raporting requirements set out at K.5.A. 44-1031 and K.S5.A. 44-1116;
{d) to include thosa provislons in avery subcontract or purchase arder so that they are binding upon such subcontraclor or vendor; (e) that a failure
lo comply with the reporting requirements of {c) above or if tha contractor Is found pullty of any vielation of such acts by the Kansas Human Righls
Commission, such violalion shall constitule 2 breach of contract and the conlract may be cancelled, terminated or suspended, In whole or in part,
by the contracling slale agency or the Kansas Depariment of Adminlstralion; {f) if it is determined that the contractor has violated applicabla
provisiens of ADA, such violation shall constitule @ breach of contract and the contract may be cancelled, terminated or suspended, in whale ar in

part, by the conlracting state agency or the Kansas Depariment of Administration,

Conlraclor agrees to comply with all applicable stale and federal anl-discrimination laws.

The prov}slons of this paragraph numbar 5 (with the exception of those provisions relating to the ADA} are not applicable to & contraclor who
awe

employs r than four emplayees during the term of such conlract or whose contracts with the contracting Stale agency cumulalively total $5,000
o less during the fiscal year of such agency.

Acceptance Of Contract: This contract shall not be considsrad accepted, approved or otherwise effective uniil the stalutorily required approvals
and certifications have bsen given.

Arbitration, Damages, Warranties: Notwithstanding any language o the contrary, no interpratalion of this contract shall find that the Stale or Its
egencles have agreed to binding arbitration, or the payment of damages or penalties. Further, the State of Kansas and Its agencies do not agree to
pay atiomey fees, costs, or jate payment char?as ayond those available under the Kansas Prompl Payment Act (K.S.A, 75-6403), and no
exciuda, modify, disclaim or otherwise attempt o limit any damages avaflable 1o the Slate of Kansas

provision will be given sffect that attempts to
or its agencles allaw, including but not limited to tha implied warranties of merchantability and fitness for a particular purpose,

Reﬁo%entative's Authotity To Contract: By signing this contract, the rapresentative of the conlracior theraby reprasents thal such person Is duly
l.hu ; ad by the contractor o exaculs fhis contracl on behalf of the contractar and that the contractor agrees 1o be bound by the provisions
ereaf.

Responstb For Taxes: The Stale of Kansas and ils agencies shall not be respons ble for, nor indeminify a contractor for, any federal, state or
local taxes which may be imposed or levied upon the subject matter of this contract,

Insurance: The Stale of Kansas and its agencles shall not be required to purchase any Insurance agalnst loss or damage to property or anr other
subject malter relating to this contract, nor shall this contract requira them to establish a "self-insurance” fund to prolact against any such loss or
damags. Subject to the provisions of the Kansas Tort Claims Act {K.5.A. 75-6101 gt s2q.), the contractor shall bear the risk of any loss or damage

to any property in which tha contractor holds titia.

;nformatlon: No provision of this contract shall be construed as limiting the Legistative Division of Post Audit from having access to
nformation pursuant to K.§.A. 46-1101 et 8eq.

The Eleventh Amendment: *The Eleventh Amendment Is an inherent and incumbent protaction with the State of Kansas and need not be
reserved, but prudance requiras the State to reiterata that nothing related fo this contract shall ba deeméd a waiver of the Eleventh Amendment.®

Campaian Contributions / Lobbying: Funds provided through a grant awand or contract shall not be given or recaived in exchange for the
making of a campalgn caniribution, No part &f the funds provided through this contract shall be used to influence or altempt to influence an officer
or smployee of any State of Kansas agency or a member of the Legisiature regarding any pending legislation or the awarding, extension,
continuation, renewal, amendment or mddification of any government contract, grant, loan, or tooperative agreement.



